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ABSTRACT 

This pamphlet analyzes the clash between higher 
education institutions' concerns for preserving the confidentiality 
of peer faculty review and the need for relevant evidence when a 
disappointed faculty member suspects that a negative tenure decision 
is infected with illegal bias. Until recently many institutions 
decided whether to give tenure to a candidate using the judgments of 
disciplinary colleagues with many institutions insisting on 
preserving the confidentiality of the documents as critical to 
encouraging their candor. First the pamphlet summarizes how federal 
courts approached confidentiality issues prior to 1989 including 
early and Icey cases, federal policy, and civil rights law. In a 
section on the 1989 Supreme Court ruling on confidentiality in 
"University of Pennsylvania versus the Equal Employment Opportunity 
Commission," the pamphlet examines the arguments of the parties and 
the rationale behind the Court's opinion. The implications of the 
ruling are then spelled out with detaile.1 discussion of using 
external experts and internal peer reviewers. Also examined are the 
practices of some institutions who have not used peer review from 
before the Supreme Court ruling. These approaches include complete 
openness with full disclosure of all documentation; access to 
evaluations if a decision is appealed, or maintaining peer evaluation 
confidentiality except where challenged as discriminatory. Included 
are 40 notes. (JB) 
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Peer Review Confidentiality: 
Is It StiU Possible? 

Faculty personnel decisions, particularly 
tenure decisions, are critical to colleges and 
universities. Because tenure is a promise of 
lifetime employment (absent financial exigency 
or flagrantly unprofessional conduct), the 
quality of an institution's faculty, and the very 
nature of its academic programs for many 
decades, may be determined by today's tenure 
decisions. Moreover, an award of tenure typi- 
cally obligates the institution to one million 
dollars or more in salary, fringe benefits and 
pension contributions over the faculty mem- 
ber's career. 

Such decisions also have momentous con- 
sequences for individual faculty members. A 
tenure decision occurs, at the earliest, only 
after the faculty member has spent at least four 
years (and often many more) as a graduate 
student earning the Ph.D., and six years teach- 
ing as an assistant professor. By this tL 
faculty members are usually in their 30s a*iu 
may have a family which has thrown down 
roots in th'^ community and which has estab- 
lished oth important local ties. A negative 
tenure decision, at minimum, may very likely 
involve moving to another, perhaps less presti- 
gious, institution. In some cases, a denial of 
tenure will even cause the end of a career in 
higher education. 

Many colleges and universities rely on the 
judgments of the tenure candidate's discipli- 
nary colleagues, both from within and outside 
the institution, to assess the candidate's per- 
formance, and to recommend whether tenure 
should be conferred. At many, but not all insti- 
tutions, ' candidates have not been given access 
to the recommendations of peer evaluate rs. 
Even when candidates have claimed that a 
negative decision violated one of the civil rights 
laws, some have had difficulty obtaining letters 
from external evaluators or information on the 
content of internal peer judgments, because 
the institution has insisted on preserving the 
confidentiality of these documents. ^ 



Institutions have argued that confidential- 
ity of peer review is critical to encouraging 
the candor of these evaluations, and they have 
therefore urged the courts to create an "aca- 
demic freedom privilege" to shield these docu- 
ments; some courts have agreed.^ Recently, 
however, the U.S. Supreme Court, in University 
of Pennsylvania v. EEOC* rejected the "aca- 
demic freedom privilege" for cases litigated 
under Title VII of the Civil Rights Act of 1964.^ 

This pamphlet analyzes the clash between 
institutions' concerns for preserving the confi- 
denti£ility of peer review and the need for rele- 
vant evidence when a disappointed faculty 
member suspects that a negative tenure or 
promotion decision is infected with illegal bias. 
It summarizes the approaches used by the 
federal courts prior to the Supreme Court case, 
and examines the arguments of the parties and 
the rationale behind the Court's opinion. The 
pamphlet then ev£iluates the implications of 
this opinion for colleges and universities, de- 
scribes the practices of some institutions 
where peer review confidentiality was aban- 
doned long before the Court ruling, and sug- 
gests several alternatives that institutions 
grappling with this issue may wish to consider. 

The Foundation of the 
Confidentiality Debate 

At most institutions, faculty are evaluated 
on one or more of the following criteria: schol- 
arship, teaching, and service. Because these 
criteria are broad, decisions as to whether 
faculty have performed successfully are based 
on the subjective judgments of both adminis- 
trators and other faculty. Although the courts 
have found the use of subjective criteria appro- 
priate for individuals holding professional 
and managerial jobs, 6 the use of poorly defined 
or vague criteria can permit bias to infect an 
employment decision, whether it is made in 
academe or elsewhere. 

Because the judgments of a candidate's 
peers on the quality of that individual's teach- 
ing, scholarship and/or service are of necessity 
subjective, many institutions have promised 
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these evaluators confidentiality in exchange for 
a promise that the evaluation be candid and 
forthright. Some academicians fear that, if 
candidates are permitted to see what their 
colleagues have written about them, evaluators 
will temper their criticisms for fear of retalia- 
tion if, for example, roles are ever reversed or if 
the candidate should ever have the opportunity 
to assess a journal article or grant application 
prepared by the evaluator. And the concern 
among evaluators from the candidate's own 
department is even stronger, for departmental 
colleagues may have a professional relationship 
that lasts nearly a lifetime. Furthermore, the 
spectre of seeing all the details of a negative 
promotion or tenure decision played out in the 
student or local community newspaper, with 
the consequent political pressure on evaluators 
to reverse their recommendations, is particu- 
larly unattractive to faculty and administra- 
tors. For these reasons, advocates of confidenti- 
ality have argued that forced disclosure of peer 
evaluation violates the institution's academic 
freedom to select faculty without outside inter- 
ference from or influence by the government — 
in this context, the Equal Employment Oppor- 
tunity Commission (EEOC), the federal agency 
that enforces the civil rights laws. 

On the other hand, while acknowledging 
that candid evaluations are critical to informed 
judgments, faculty who were denied tenure and 
their lawyers argue that the civil rights laws 
provide no exemption for colleges and universi- 
ties, and that it is inappropriate for academe to 
shield the judgments of evaluators because 
that shield may also hide unlawful discrimina- 
tion. If evaluators are accountable neither to 
the candidate nor to the courts, they assert, 
then there is no deterrent for evaluators to 
engage in illegal conduct. Pointing to the rela- 
tively low proportion of women and the very low 
proportion of racial minorities on most tenured 
faculties, advocates of disclosure believe that 
the need for information relevant to a discrimi- 
nation claim far exceeds the institution's inter- 
est in protecting the substance of the evalua- 
tion, or the identity of the evaluators. 



In an attempt to explain why academic 
institutions have concerns regarding faculty 
employment decisions that business organiza- 
tions do not share, proponents of confidential- 
ity have argued that an institution's academic 
freedom to select its own faculty elevates the 
importaiice of protecting peer evaluation from 
disclosure. Citing the famous Sweezy v. New 
Hampshire^ case in whtch the U.S. Supreme 
Court ruled that the government could not 
intrude upon academic decisions regarding 
what material should be taught, advocates of 
confidentiality assert that institutions have 
a constitutionally-protected interest in shield- 
ing peer review materials from disclosure. They 
have urged the federal and state courts to cre- 
ate an evidentiary privilege, permitted under 
Rule 501 of the Federal Rules of Civil Proce- 
dure, which would require either the EEOC or 
the faculty member to make a showing of "par- 
ticularized need" for the otherwise-confidential 
information before a court orders its disclo- 
sure. If created, such a privilege would require 
the court to balance the plaintiff's** need for the 
material against the institution's interest in 
preserving its confidentiality. 

Plaintiffs, however, have argued that, with- 
out access to peer evaluations, they may not be 
able to make such a showing. They have noted 
thJit if an institution's negative tenure or pro- 
motion decision is bas' d upon peer evalua- 
tions, then those evaluations are relevant to the 
lawsuit. Requiring the plaintiff to show partic- 
ularized need may impose an insurmountable 
hurdle because, without access to the file, it 
may be impossible for a plaintiff to convince a 
court that evidence of discrimination maybe 
found in the evaluations. They have also argued 
that it is inappropriate to use "academic free- 
dom" to conceal potential discrimination. 

These opposing viewpoints have clashed in 
several federal court cases, with widely varying 
results. While federal appellate courts in two 
circuits agreed that peer evaluation should be 
protected under certain circumstances, appel- 
late courts in two other circuits did not. Simi- 
lar litigation in various state courts has also 
resulted in inconsistent rulings. 



Background to the Supreme Court Ruling 

TiUe VII of the Civil Rights Act of 1964 
provides that the EEOC, while investigating a 
charge of discrimination, may obtain materials 
that are relevant to the charge.^ The EEOC 
routinely requests not only the plaintiff's com- 
plete promotion or tenure file but it also asks 
the institution to provide similar information 
for other faculty members who received or were 
denied tenure or a promotion before, concur- 
rently with, or after the challenged decision. 
Prior to the Supreme Court decision, some 
institutions complied in full, others in part, 
and still others refused to give the EEOC any 
materials involving confidential peer review. 

Federal appellate courts in two circuits have 
refused to recognize the "academic freedom 
privilege" asserted by institutions in an at- 
tempt to protect peer review materials from 
disclosure. In In re: Dinnan,^^ the U.S. Court of 
Appeals for the Fifth Circuit scoffed at the 
notion that the First Amendment shielded a 
colleague of the plaintiff's from disclosing his 
vote on her tenure decision; Professor Dinnan 
went to jail rather than comply with the court- 
ordered disclosure. The court opinion, fore- 
shadowing the Supreme Court's opinion dis- 
cussed below, stated: 

We fail to see how if a tenure committee is acting 
in good faith, our decision today will adversely 
affect its docision-making process. Indeed, this 
opinion should work to reinforce responsible 
decision-making in tenuie questions as it sends 
out a clear signal to would-be wrongdoers that 
they may not hie behind "academic freedom" to 
avoid responsibility for their actions . . . Society 
has no strong interest in encouraging timid 
faculty members to serve on tenure committees." 

Similarly, the Third Circuit refused to permit 
Franklin and Marshall College to withhold 
confidential peer evaluations of a professor of 
French who charged that his tenure deniaJ was 
based on his national origin. While recogniz- 
ing the importance of confidentiality in obtain- 
ing candid evaluations, the court nevertheless 
stated that the plaintiff's need for information 
which might reveal an unlawful basis for the 
employment decision superceded the institu- 
tion's interests. 



Two other federal appellate courts, however, 
were more willing to at least entertain the 
academic freedom argument, although not 
necessarily to rule along those lines. The Sec- 
ond Circuit, in Gray v. Board of Higher Educa- 
tion, agreed to use a balancing test to deter- 
mine whether a black professor should be told 
how two of his department colleagues voted on 
his tenure decision. Although the court was 
willing to balance the interebts of both parties, 
it ruled in the plaintiff's favor because he had 
never been given a meaningful statement of 
reasons for his tenure denial. The Seventh 
Circuit went somewhat farther, and created a 
qualified privilege in EEOC v. University of 
Notre Dame, stating that the institution's 
interest in preserving confidentiality was im- 
portant, and the identities of individual evalua- 
tors should therefore be protected. 

Courts faced with similar claims under 
state law have differed as well. In Kahn v. Supe- 
rior Court'6 a California court denied a plain- 
tiff's attorney the right to question a member 
of a tenure review committee, citing the privacy 
provisions of the California Constitution. On 
the other hand. New Jersey's Supreme Court 
ruled that Rutgers University must provide to a 
plaintiff the confidential peer review materials 
in her tenure file. The court said, "While we are 
mindful of the need to maintain the coftfiden- 
tial nature of the peer review system, we believe 
that adoption of the qualified academic free- 
dom privilege would interfere significantly with 
the enforcement of our anti-discrimination 
laws. 

Shortly after the Fifth Circuit's decision in 
Dinnan, the American Association of Univer- 
sity Professors (AAUP) drafted a statement that 
attempted to balance the interests of both 
plaintiffs and the peers who must evaluate 
them. Long concerned with protecting faculty 
interests in personnel decisions, the AAUP 
found itself in the difficult position of repre- 
senting the interests of faculty on both sides of 
a potential lawsuit— the plaintiff, and his or 
her peer evaluators. The AAUP Statement'" 
recommends the following. 



1 . That any faculty member who is not promoted, 
tenured, or whose contract is not renewed be told 
the reasons for the decision, be permitted the 
opportunity for reconsideration by the decision- 
making body, and have the opportunity for appeal 
to a standing committee if the faculty member 
believes that "an impermissible consideration 
played a role in the decision. " 

2. That in appropriate circumstances "the parti- 
cipants in the decision-making process may 
permissibly be called upon to account for their 
actions." 

3. That before ordering disclosure of peer evalua- 
tions, a court first weigh "the facts and circum- 
stances asserted by the complainant." and deter- 
mine that this showing raises an inference that 
"some impermissible consideration" played a role 
in the decision "in order to overcome the pre- 
sumption in favor of the integrity of th** ficademic 
process. " Such factors might include a) the proce- 
dures used to reach the decision, b) the court's 
assessment of the adequacy of the reasons given 
the plaintiff for the negative decision, c) statisti- 
cal evidence of bias, or incidents or statements 
indicating personal bias by one or more of the 
participants, d) availability of the information 
sought from other sources, and e) the importance 
of the information sought to the plaintiff's case. 

The statement is similar in approach to the 
balancing test used by the Second Circuit in 
the Gray opinion in that it creates a presump- 
tion in favor of confidentiality that a plaintiff 
must overcome through one or more of the 
above showings. Although not required of 
plaintiffs alleging discrimination by nonaca- 
demic organizations, this approach would 
clearly make it more difficult for faculty plain- 
tiffs to obtain evidence potentially relevant to 
their discrimination claim. 



The Supreme Courtis Ruling: 

TT- '■ -sity of Pennsylvania v. EEOC 

Although the U.S. Supreme Court had 
refused to review the Third Circuit's 1985 rul- 
ing in EEOC V. Franklin and Marshall Col- 
lege, despite the vast differences among the 
federal circuit courts on the existence and 
propriety of an academic freedom privilege, the 
Court finally agreed to speak on this issue in a 
case brought against the University of Pennsyl- 
vania by the EEOC. Rosalie Tung, an associate 
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professor in the University's Wharton School of 
Business, was denied tenure, and conse . j "ntly 
filed a charge of race, sex, and national origin 
discrimination against the University. In inves- 
tigating the charge, the EEOC requested cer- 
tain materials from the University. 

Although the University complied with 
much of the EEOC's request, it refused to 
submit confidential letters written by Tung's 
evaluators, letters from the department chair, 
and accounts of a faculty committee's delibera- 
tions, as well as similar materials for five male 
faculty colleagues whom, Tung alleged, were 
treated more favorably at the same time that 
she was denied tenure. The EEOC then ob- 
tained a subpoena from a district court: in 
spite of the University's objections, the subpoena 
was affirmed by the U. S. Court of Appeals for the 
Third Circuit, which relied on its earlier decision 
in FYanklin and Marshall College. 

Still refusing to disclose the materials, the 
University appealed the ruling to the U.S. Su- 
preme Court in 1988. The Court subsequently 
agreed to address the issue of whether a quali- 
fied privilege should be created, or whether a 
balancing approach should be used that would 
require the EEOC to show particularized need 
for the confidential information. 

As in earlier cases, the University asserted 
that quality tenure decisions require candid 
peer evaluations, and candid peer evaluations 
require confidentiality. The University said that 
mandated disclosure would "destroy coUegial- 
ity,"*^ and that either a common-law privilege 
or a constitutionally-based academic freedom 
privilege should be created to protect the integ- 
rity of the peer evaluation process. It further 
asserted that the EEOC should be required to 
make a shewing of particularized need for 
the confidential material before asking a court 
to order its disclosure. Should confidentiality 
be compromised, the University warned, deci- 
sionmakers would be inclined to discount — — 
written evaluations and rely on "oral and un- 
documented evaluations that do not inspire the 
same degree of though tfulness, fairness and 
accuracy as those produced under the existing 
system. "2° 
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The EEOC argued that privileges or balanc- 
ing tests may be appropriate for litigation 
involving private parties but. as a government 
agency charged with the responsibility of en- 
forcing the civil rights laws, it was entitled 
to material that was relevant to a charging par- 
ty's claims. The agency noted that Title VII 
had been amended in 19722' to cover institu- 
tions of higher education, and that no lan- 
guage regarding the special nature of academic 
peer review had been added at that time. The 
EEOC's position was that the law treats all 
employers alike: there are no special provisions 
for academic org2Lnizations. 

In a unanimous opinion written by Justice 
Harry A. Blackmun.^^ the Supreme Court re- 
jected the University's arguments in their en- 
tirety. The Court refused to create a common 
law privilege for the following reasons: 

1 . Congress, in amending the law to cover aca- 
demic organizations, had not included such a 
privilege. 

2. Title VII confers upon the EEOC a broad right 
of access to relevant evidence. 

3. Title VII includes sanctions for the disclosure 
of confidential information by EEOC staff. 

4. Evidence of discrimination is particularly 
likely to be "tucked away in peer review files" 
(p. 584). 

5. Requiring the EEOC to show particularized 
need for the information could frustrate the 
purpose of Title VII by making the EEOC's inves- 
tigatory responsibilities much more difficult. 

With regard to the University's request that 
a privilege be created based on its constitu- 
tional academic freedom interests, the Court 
took a similarly strong stand. While acknowl- 
edging the great interest of universities in 
protecting their academic freedom, the Court 
stated that the University of Pennsylvania's 
reliance on academic fieedom doctrine in this 
particular regard was "misplaced" (p. 586). The 
issue before the Court was not government 
attempts to suppress speech or to dictate its 
content, but rather a "content-neutral" govern- 
ment action to enforce a federal law. The Court 
viewed the EEOC's actions as an "extremely 
attenuated" infringement on academic 
freedom. 



The Court also regarded the potential in- 
jury to academic freedom as speculative, noting 
that not all institutions of higher education 
keep peer evaluations confidential. And fur- 
thermore, it appears iiiat the Court simply did 
not believe that disclosure of peer evaluations 
woMld "destroy coilegiaiity," as the University 
had claimed. Specifically, Blackmun wrote: 
We are not so ready as petitioner seems to be to 
assume the worst about those in the academic 
community. Although it is possible that some 
evaluators may become less candid as the possi- 
bility of disclosure increases, others may simply 
ground their evaluations in specific examples and 
illustrations in order to deflect potential claims 
of bias or unfairness. Not all academics will 
hesitate to stand up and be counted when they 
evaluate their peers (p. 588). 

In the face of this apparently decisive vic- 
tory for the EEOC, it appears that all peer 
evaluation material that the EEOC deems rele- 
vant to a charging party's discrimination com- 
plaint must, in the future, be disclosed by a 
college or university. The Court left open the 
issue of whether the institution may provide 
materials from which names and/or institu- 
tional affiliations have been redacted. Although 
an institution can still challenge a request for 
information on the grounds that it is burden- 
some, excessive, or not relevant, evaluations 
of both the charging party and of other faculty 
that the charging party claims are comparable, 
have clear relevance and will very likely have to 
be discloocd. 



Implications of 

£EOC V. University of Pennsylvania 

While the outcome of the Supreme Court 
decision is a setback for institutions that have 
relied on the confidentiality of peer review, it is 
unlikely to have much significance for most 
personnel decisions, nor should it necessarily 
be viewed as a mandate to make faculty person- 
nel decisions completely open. While a later 
section of the pamphlet will discuss alterna- 
tives for institutions that may wish to provide 
more information to tenure or promotion can- 
didates than they currently do, this section 
focuses on the general implications of the 
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Pennsylvania case for academic employment 
decision policies and practices. 

First, faculty evaiuators and administrators 
should remember that most personnel deci- 
sions are not challenged under Title VII, and, 
even when they are, most plaintiffs do not 
succeed. A study of the outcome of all faculty 
discrimination cases litigated under Title 
VII through 1984 showed that only 20 percent 
of the plaintiffs were successtul.^* Further- 
more, in more than 300 such cases litigated 
since 1972, although plaintiffs in most of them 
did obtain access to their own peer review 
material, many had difficulty obtaining the 
peer evaluations of comparable faculty because 
several trial judges have said that tenure or 
promotion decisions are not comparable across 
an institution or even between departments. 

Nor is it likely that the Pennsylvania deci- 
sion will result in more victories for plaintiffs. 
In the few cases where plaintiffs have prevailed, 
it has not been the material in external letters 
or even in internal peer review reports that has 
convinced a judge to rule in favor of the faculty 
member. Rather, it has been sexist or racist 
comments by departmental colleagues or ad- 
ministrators, communications between a de- 
partment chair and top university administra- 
tors regarding the department's refusal to 
hire women faculty, or clearly less favorable 
treatment of women faculty by male adminis- 
trators that has persuaded judges that discrim- 
ination infected a personnel decision. 

In a recent case against Boston University, 
for example, the president's characterization of 
the English Department as a "matriarchy," as 
well as the judge's conviction that the plaintiff 
was well qualified for tenure (as her peers had 
attested to) contributed to the court's finding 
of discrimination. 26 In Rajender v. University 
of Minnesota, the department chair's letter 
refusing, on principle, to hire women faculty 
because they would lower the status of the 
chemistry department, was found to be signifi- 
cant evidence of discrimination. An adminis- 
trator's decision to tell male, but not female, 
faculty that a master's degree was necessary to 
obtain tenure at Muhlenberg College convinced 
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yet another trial judge that discrimination had 
occurred. 2^ In none of these cases were confi- 
dential peer evaluation materials at issue. At 
best, letters from evaluators may help a plain- 
tiff demonstrate that at least some experts 
believe his or her work is worthwhile, but such 
a shuwing alone will generally net be sufficient 
to convince a judge to overturn a negative 
promotion or tenure decision, absent some 
more dramatic proof of discrimination such as 
those illustrated above. 

Nor will obtaining evidence that the plain- 
tiff's work has merit necessarily help to over- 
come the deference that judges accoid to the 
assessment of a candidate's performance by 
disciplinary peers, which does not appear to be 
affected by the Supreme Court decision. Com- 
mentators have noted the strong reluctance 
of judges to substitute their judgment for that 
of highly-trained professionals it is unlikely, 
therefore, that the Pennsylvania case will alter 
such judicial behavior. 

Using External Experts. The case does have 
implications, however, for the manner in which 
institutions solicit and use the advice of peer 
evaluators, both those employed by the institu- 
tion and outside the institution. The invita- 
tional letter can no longer contain an absolute 
promise of confidentiality, although (should 
the institution wish to continue maintaining 
peer review confidentiality) it could contain 
language that promises confidentiality unless 
compelled by judicial process. (Obviously, in 
the several states with laws that give employees 
access to evaluative documents, such promises 
were not possible even prior to the Pennsylva- 
nia case. ) 

Institutions may also want to offer external 
experts some guidance on structuring their 
comments. Fbr example, individuals soliciting 
letters from external experts might request 
specific examples to buttress the opinions or 
conclusions drawn: in other words, the expert 
might be asked to include information to sup- 
port a claim that the candidate has or has 
not made a significant contribution to the dis- 
cipline. As a matter of courtesy, as well as of 
practicality, the candidate's c.v. and most 
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relevant publications should be sent to the 
expert, rather than expecting the expert either 
to spend hours in the library locating the pub- 
lications or, worse yet, relying on his or her 
memory to evaluate the publications. 

Furthermore, with regard to using external 
experts, institutions may wish to develop 
guidelines for evaluating these letters. What, 
for example, should the department chair or 
tenure committee do if a letter appears to con- 
tain evidence of apparent, or even subtle, bias? 
One might argue that such a letter should be 
returned to the writer and not used or, if read 
by a decision-making committee, expressly 
disclaimed and not relied upon in the decision- 
making process. Clearly, several approaches to 
this problem are possible. At minimum, an 
institution should develop procedures before 
such a problem occurs so that it can behave 
consistently with regard to biased material in 
an effort to ensure that all candidates are 
treated equally. 

Internal Peer Reviewers. The need for 
accountability mechanisms extends to internal 
peer reviewers as well. How information is 
solicited, how it is used, and the degree to 
which an individual or group recommendation 
(department chair, tenure committee) is docu- 
mented is important for any personnel deci- 
sion, but it is even more important if that 
decision may be subject to litigation. It is cer- 
tainly appropriate for an institution to request, 
for example, that peer evaluators state why 
they have drawn certain conclusions, or to 
request documentation as to which scholarly 
journals are the important ones in which to 
publish, why certain topics are more or less 
desirable subjects of study, and how a depart- 
ment or college defines "creativity" and "prom- 
ise" in light of its particular discipline. 

It is also appropriate to require disciplines 
or departments to develop clearly-defined per- 
formance standards for faculty well in advance 
of any personnel decisions, and to nionitor the 
performance of faculty against those standards 
regularly, not just when it is time for a promo- 
tion or tenure decision. Litigation is less likely 
to occur if a candidate has been given honest 
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feedback on a regular basis using well-under- 
stood standards of performance. 

The need for defensible peer evaluation 
practices is not a result of the Pennsylvania 
case: it was recognized a decade ago after 
courts began scrutinizing academic emplo\'- 
ment decisions more closely than they had in 
prior years. Certainly the combination of the 
Supreme Court's Yeshiva decision,^' which 
recognized the important role that faculty play 
in a wide range of "management" decisions 
such as personnel matters, and its recent 
Pennsylvania decision that refuses to set 
higher education apart from other enterprises, 
increases the importance of helping facult\' 
develop and follow peer review practices that 
are not only unbiased, but which can with- 
stand the scrutiny that either a court or an 
institutional procedure may require. 

Options for Colleges and Universities 

Although the Supreme Court opinion clari- 
fied an institution's responsibility to disclose 
information if a discrimination claim is filed, it 
did not address to what degree institutions 
should, or may, continue to maintain the confi- 
dentiality of peer review materials not 
requested in a discrimination case. It is very 
likely that institutional responses to Pennsyl- 
vania will vary, depending upon their mission 
and culture, state law, and the desires of the 
faculty and administration. This section poses 
several options that colleges and universities 
may wish to consider adopting in light of the 
Supreme Court's ruling. 

Completv. Openness. Several colleges and 
universities provided full disclosure of the 
identity of external reviewers and the content of 
their letters, as well as copies of internal peer 
evaluation reports, well before Pennsylvania 
was decided. In several states, open public 
records laws mandate disclosure of this mate- 
rial. In some states, public institutions must 
comply with open records laws.^^ While some 
public universities, such as the Universit\' of 
Oregon and Indiana University, have adopted 
policies that permit faculty to waive their right 



to view peer review materials, faculty declining 
to do so maintain their right of access to the 
material. These waivers have not been sub- 
jected to legal challenge, and it is not certain 
whether a judge would sustain a waiver of a 
statutory right of access. 

In other states, such as Pennsylvania, the 
open records law applies to both public and 
private employers. In a lawsuit challenging 
Pennsylvania State University's refusal to pro- 
vide access to peer evaluation materials, a state 
court determined that such materials were, in 
fact, "performance evaluations," which the law 
required to be disclosed, rather than "letters of 
reference," which it did not.^a 

Many administrators at public institutions 
with open systems do not believe that openness 
has eroded the quality of personnel decisions. 
An attorney for the University of North Caro- 
lina-Chapel Hill, for example, where an open 
system has been in place for over ten years 
because of a state open records law, believes 
that the quality of external letters is about the 
same as it was in the years when confidential- 
ity was the rule. She noted that, if a letter is 
"mildly positive, then telephone calls are 
made"3* to supplement the letter, but that the 
university does receive negative letters despite 
its inability to maintain confidentiality. She 
believes that external experts are more sophis- 
ticated about the libel laws, and are better at 
supporting their opinions with evidence, and 
in stating carefully that these are opinions, 
not facts. 

The Dean of the Faculties at Florida State 
University, which also discloses peer evaluation 
materials because of a state open records law, 
praised the system as fairer to faculty, and the 
law school dean denied that openness chilled 
evaluators' candor.^^ Similarly, a study of ten- 
ure decisions at 92 liberal arts colleges found 
that colleges that give open access to peer 
evaluation materials did not differ in their 
rates of tenuring from colleges with closed sys- 
tems, but that tenure rates were instead 
related to the institution's history, traditions, 
and leadership. 



Despite the favorable reports from institu- 
tions with open access, other institutions may 
prefer to maintain partial or full confidentiality 
for external peer evaluations, internal peer 
deliberations, or both. At least two additional 
approaches are possible at such institutions: 
disclosure only if a decision is appealed inter- 
nally, or disclosure only if required by a federal 
or state enforcement agency or trial judge. 

Access to Evaluations If a Decision Is 
Appealed. If complete openness is not favored, 
an institution might treat peer evaluations as 
confidential unless and until the decision is 
challenged through an internal appeals or 
grievance system. At that point, the institution 
could either disclose the actual letters and 
reports, or provide summaries of their content, 
with or without disclosing the identity of the 
evaluators. 

One advantage of this approach is that only 
faculty challenging a negative decision would 
have access to this material; otherwise, the 
evaluations would be presumptively confiden- 
tial. Another advantage is that faculty candi- 
dates may view the system as being fairer pre- 
cisely because it does permit such challenges, 
and because both faculty evaluators and ad- 
ministrators would have a greater incentive to 
develop recommendations that are clearly 
documented and conscientiously supported 
than they would in a system that maintained 
complete confidentiality. 

Yet a third advantage of an internal griev- 
ance system that permits disclosure of peer 
evaluations is that, if a finding is made in the 
candidate's favor, the usual remedy is a re 
mand to the individual or group making the 
determination to reconsider its decision, omit- 
ting the material or behavior viewed as im- 
proper. Research on academic grievance sys- 
tems has concluded that they do, in fact, 
reduce the potential for litigation. Further- 
more, judges hearing academic discrimination 
cases are less likely to rule in a plaintiff's favor 
if one or more internal appellate groups have 
previously rejected a plaintiff's claim, or if the 
decision has been made a second time with the 
same result. 



16 



\ 



Another possible approach is to permit 
each faculty member to decide before the evalu- 
ation process begins whether to assert a right 
to review peer evaluations or to waive that 
right. Although Indiana University is covered 
by a state open records law, the faculty council 
passed a resolution asking candidates for 
promotion or tenure to waive their right of 
access to peer evaluations. External and inter- 
nal reviewers are notified whether the candi- 
date has signed such a waiver. If a candidate 
waives access, he or she may still request a 
summary of the content of the external letters. 
This summary is prepared by the recipient of 
the letters and includes all those received. If a 
candidate appeals a negative decision, and has 
waived his or her right of access, he or she is 
given redacted copies of the letters. In informal 
discussions about this issue, it was reported 
that some external evaluators choose not to 
submit letters if access is not waived and, as a 
consequence, a department chair may often 
have to solicit letters from two or three times as 
many external evaluators as the number of 
letters needed. 

Maintaining Peer Evaluation Confidential- 
ity. A third option is that, despite the Pennsyl- 
vania ruling, it is likely that some institutions 
will continue to require that peer evaluations, 
both from external and internal experts, be 
confidential except in situations where the 
decision is challenged as discriminatory or 
where the files must be disclosed because they 
are deemed relevant to other discrimination 
cases. The decision clearly permits this re- 
sponse and, as long as institutions comply 
with EEOC or judicial requests for peer review 
material, there is no compelling legal reason 
for institutions to change their practices. 

The University of Florida, which is exempt 
by state regulation from the state's open re- 
cords law that covers the Florida State Univer- 
sity system, for example, does not normally 
disclose either external letters or the substance 
of internal peer evaluations. It does, however, 
produce those documents if either a civil rights 
charge or a lawsuit is filed. 
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Despite the fact that peer evaluation mate- 
rials must be disclosed to the EEOC or, very 
likely, to the plaintiff in the event of litigation, 
an institution may seek a confidentiality agree- 
ment, enforceable in court. Such agreements 
may limit the plaintiff's righi to copy, distrib- 
ute, or use the material beyond the narrow 
purposes of the litigation. Although these 
orders obviously cannot shield the peer evalua- 
tion material from the plaintiff, they can at 
least limit the number of people who are given 
access to the information. 

Other strategies are possible as well. At 
institutions with faculty unions, the parties 
may include in the collective bargaining agree- 
ment the type of evaluative information which 
may be used in grievance hearings or arbitra- 
tion; individual contracts with faculty who are 
not unionized could contain such clauses as 
well, except in those states that guarantee 
access to peer review material. ''^ Finally, the 
Supreme Court decision does not appear to 
preclude voluntary agreements between admin- 
istrators and faculty on how such material will 
be treated, short of an EEOC charge or lawsuit. 

Summary 

Insisting on confidentiality, in light of the 
apparent lack of impact at some institutions of 
a more open system, may not be as critical as 
previously thought, since the issue seems to be 
a matter of judgment rather than law. As long 
as peer evaluators understand that the law may 
require disclosure in the event of civil rights 
litigation, as long as state law does not require 
disclosure, and as long as faculty and adminis- 
trators behave responsibly and consistently in 
passing judgment on their colleagues, institu- 
tions that wish to continue to protect the confi- 
dentiality of peer evaluations should be able to 
do so. 
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Notes 



^The author Is grateful to Monlque Clague for her assistance In 
Identifying Institutions with open peer evaluation. 

1 . A discussion of several Institutions that do not preserve the 
confidentiality of peer evaluation begins on page 18. 

2. For an analysis of plaintiffs* attempts to gain access to peer 
evaluation materials prior to University of Pennsylvania u. 
EEOC. see. Delano, 'Discovery In University Employment 
Discrimination Suits: Should Peer Review Materials be Privi- 
leged?" 14 J. ColL & LT. L. 121 (1987). 

3. For a discussion of cases In which courts have agreed to 
shield peer evaluation materials, see pages 6-7, Injra. 

4. 110 5. Ct. 577(1990). 

5. 42 U.S.C. § 2000e et seq. The ruling applies only to access 
to these files by the EEOC after a claim has been filed. It does 
not require colleges to disclose peer evaluations to faculty in 
the absence of a discrimination claim. The Implications of this 
case for Internal disclosure are discussed in a later section. 

6. For analyses of judicial evaluation of discrimination claims 
by plaintiffs holding professional or managerial positions, 
see Bartholet, 'Application of Title VII to Jobs in High Places." 
95 Harv. L Rev. 945 ( 1982) and Waintroob, "The Developing 
Law of Equal Employment Opportunity at the White Collar and 
Professional Level." 21 V'm. &Mary L. Rev. 45 (1979-80). 

7. Sweezy v. New Hampshire. 354 U.S. 234 (1957). The 
foundation of the "academic freedom privilege" actually is 
derived from Justice Frankfurter's concurring opinion, in 
which he discusses (citing a report from the University of 
South Africa) the "four essential freedoms" of a higher educa- 
tion institution: "to determine for itself in academic grounds 
who may teach, what may be taught, how it shall be taught, 
and who may be admitted to study." Id. at 263 (Frankfurter, J., 
concurring). 

8. For the sake of simplicity, a faculty member who tiles a 
discrimination claim, either in court or with a state or federal 
civil rights agency, will be referred to as the "plaintiff." 

9. 42 U.S.C, §2000e-8(a). 

10. 661 F2d 426 (5th Cir. 1981). cert, denied. 457 U.S. 1 106 
(1982). 

11. id. at 431-2. 

12. EEOC u. Franklin and Marshall College. 775 F2d 1 10 (3d 
Cir. 1985), cert, denied. 476 U.S. 1163(1986). 

13. 692F2d901 (2d Cir. 1982). 

14. 715F2d331 (7th Cir. 1983). 

15. The university had agreed to provide the EEOC with 
redacted files: the court ruled that the EEOC must accept the 
redactions because the identity of the evaluators was privi- 
leged. The court also accepted the university's argument that 
the EEOC should be required to sign a nondisclosure agree- 
ment before it obtained the files of nonparty faculty. 

16. 188 Cal. App, 3d 752, 233 Cal. Rptr. 662 (6th Dist. 1987). 
^7. Dixon V. Rutgers University. 1 10 N.J. 432, 453 (1988). 

18. "Preliminary Statement on Judicially Compelled Disclo- 
sure in the Nonrenewal of Faculty Appointments." 67 Academe 
27(1981). 

19. Brief of Petitioner University of Pennsylvania at 1 1 . 

20. Id. at 36. 

21. Title VII was amended to include institutions of higher 
education by the Equal Employment Opportunity Act of 1972, 
86 Stat. 103. 

.« 

22. University of Pennsylvania v. EEOC. 1 10 S. Ct. 577 
(1990). 



23. F.R.C.R 26(c). 

24. G. LaNoue and B. Lee. Academics in Court: The Conse- 
quences of Faculty Discrimination Litigation. 1987. at 3 1. 

25. See. e.g.. Jackson v. Harvard University. 1 1 1 F.R.D. 472 
(D. Mass. 1986); Scott u. University oj Delaware. 601 F.2d 
76(3dClr.).cert. denied, 444 U.S. 931 ( 1979): Rosenberg u. 
University oJCincinnatL 654 F Supp. 774 (S.D. Ohio. 1986). 

26. Brown u. Trustees oJBoston University. 891 F2d 337 ( 1st 
CIr. 1989). 

27. LaNoue and Lee. supra note 24. 

28. Kunda v. Muhlenberg College. 463 F Supp. 294 (E.D. Pa. 
1978).airy. 621 F2d532(3dCir. 1980). 

29. Hobbs. The Courts/* in Higher Education and American 
Society (P.G. Altbach and R.O. BerdahL eds.). (1981); Lee, 
"Federal Court Involvement in Academic Personnel Decisions: 
Impact on Peer Review." 56 J. Higher Educ. 38 (1985). 

30. For an analysis of heightened judicial scrutiny and its 
implications for academic employment practices, see Flygare. 
•Keeae State u. Stueeaey; Implications of Faculty Peer Review." 
7 J. ColL&U L. 100(1980-81). 

31. NLRB V. Yeshiva University. 444 U.S. 672 (1980). 

32. State laws vary widely on the Issue of whether faculty have 
access to peer review materials or. In fact, whether they have a 
statutory right to review any material In their personnel file. 
College attorneys generally maintain up-to-date Information on 
personnel file legislation; faculty and administrators should 
check with the Institution s counsel to ascertain whether the 
law gives faculty a right of access, and to what kind of 
information. 

33. Pennsylvania State University u. Comm.. Dept. of Labor 
and Industry. Bureau oj Labor Standards, 536 A.2d 852. 1 13 
Pa. Cmwlth. 1 19. app. denied. 546 A.2d 623 (1988). See aiso 
Lafayette College v. Comm.. Dept. oj Labor and Industry. 
Bureau of Labor Standards, 546 A.2d 126 ( 1988) (right 

to Inspect Internally-developed tenure reports and letters from 
external experts upheld under state open records law). 

34. Blum, "Universities W ?re Tenure Candidates Can Review 
Their Flies Say System Has Not Been Undermined. ' Chronicle 
of Higher Education. Feb. 14, 1990. A-19. A-21, 

35. It would appear that, under the Pennsylvania ruling, the 
substance of telephone calls would also be discoverable If a 
plaintiff charged that Information obtained through a tele- 
phone was relied upon to make a personnel decision. 

36. Bednash. G. Tenure Review Outcomes and Their Relation- 
ship to Open or Closed Tenure Review Processes." Unpublished 
Ph.D. dissertation. Ann Arbor: University Microfilms. Interna- 
tional, 1989. The Supreme Court opinion In the Pennsylvania 
case cited Bednash's research ar ; an example of Institutions 
where disclosure of peer evaluations apparently did not com- 
promise the quality of tenure decisions. 

37. Begin. "Grievance Procedures and Faculty Colleglallty: The 
Rutgers Case." 3 1 Indus, & Lab. Relations Rev. 295 ( 1978). 

38. Lee, supra note 29. 

39. Rule 26(c) of the Federal Rules of Civil Proc dure permits a 
Judge to Issue a protective order to restrict the manner In 
which confidential Information can be used by the opposing 
party. 

40. M. Hopson. "Confidentiality and the Tenure Review Process 
after University of Pennsylvania v. EEOC." Paper presented at 
the annual conference of the National Center for the Study of 
Collective Bargaining in Higher Education and tlic Professions. 
April 1990. 
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